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I. CASE 
Case of Five Pensioners v. Peru, Inter-Am. Ct. H.R. (ser. C) No. 98, ¶103 (2003). 

II.  JURISDICTION   
 
The Inter-American Court of Human Rights 
 

III. THEMATIC FOCUS  
 

• Progressive development of ECSR 
• Regressive domestic spending policy 
• Individual vs. collective elements of ECSR 

IV. NATURE & CONTEXT OF THE CASE  

1. Procedural History  
 
The State of Peru failed to comply with judgments of the Supreme Court of Justice and the 
Constitutional Court of Peru ordering Peruvian State to pay petitioners in the amount they had 
been initially receiving before the state modified its pension regime. Pensioners submitted 
petition to the Inter-American Commission. The Commissioned filed the application to Inter-
American Court based on Article 51 of the American Convention, for the Court to decide 
whether the State’s modification of the pension regime had violated petitioners’ rights under the 
American Convention. Commission requested the Court to order the State to grant compensation 
for the non-pecuniary damage caused to the alleged victims and to comply with the provisions of 
the judgments of Peru’s domestic courts.  

2. Parties 
 
Former state employees Carlos Torres Benvenuto, Javier Mujica Ruiz-Huidobro, Guillermo 
Álvarez Hernández, Reymert Bartra Vásquez and Sara Castro (represented in court by Marta 
Altolaguirre, delegate; and Ignacio Álvarez, adviser) v. State of Peru (represented in court by 
Fernando Elías Mantero, agent; and Mario Pasco Cosmópolis, deputy agent.) 
 

3. Date 
 
February 28, 2003 
 

V. SUMMARY OF THE CASE  
 

1. Background and facts 
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The “five pensioners” had retired after working for the state for over 20 years. Pursuant to 
Decree Law No. 20530 (enacted in 1974), upon retiring, petitioners received pensions equal to 
the salary of the active public servants occupying their former positions. The pensions were 
adjusted when the salaries of the occupants increased. Decree Law No. 25792, promulgated in 
1992, authorized a different government entity to oversee and determine pension payments. 
Consequently, the state of Peru dramatically decreased pension payments to retirees by 
approximately 78% without providing any prior notice or legal rationale to recipients. Court held 
that regressive domestic social spending policy does not undermine state’s obligation to 
progressively develop economic, cultural, and social rights if those impacted by the policy are a 
limited group who do not represent the prevailing situation. 

2. Core issue(s)  
 
Whether the Peruvian State’s modification of its pension regime, resulting in the reduction of 
pension payments to petitioners, violates Articles 21 (Right to Property), 25 (Right to Judicial 
Protection) and 26 (Progressive Development) of the American Convention, in relation to the 
obligations established in Articles 1(1) (Obligation to Respect Rights) and 2 (Domestic Legal 
Effects).  

3. Holding(s)    
• State violated Art. 21 (right to property) (p. 51, #121) 
• State violated Art. 25 (right to judicial protection) (p. 61, #141) 
• Violations of Art. 21 and 25 constitute failure to comply with the general obligation 

established in Article 1(1) to respect the rights and freedoms embodied in the Convention 
and to ensure their free and full exercise. (p. 71, #166) 

• Court declined to rule on the Art. 26 (progressive development of economic, social and 
cultural rights). (p. 64, #148) 

4. Key Points 
• The adoption of regressive policies, aimed at reducing the degree of enjoyment of 

economic, social and cultural rights, violates the principle of progressive development. 
(p. 62, #143a) 

• According to Article 5 of the Protocol of San Salvador, laws that impose restrictions and 
limitations on economic, social and cultural rights may be justified, provided that they 
have been “promulgated in order to preserve the general welfare in a democratic society 
and only to the extent that they are not incompatible with the purpose and reason 
underlying those rights” (p. 62, #142b) 

• Pro homine principle established in Article 29(b) of the American Convention (No 
provision of this Convention shall be interpreted as…restricting the enjoyment or 
exercise of any right or freedom recognized by virtue of the laws of any State Party) 
should guide interpretation of progressive development doctrine. (p. 62, #143b) 

• The right to a pension implicates the right to a dignified life: “The essential content of the 
right to social security is to ensure to all persons a protection against the consequences of 
ageing or of any other contingency beyond their control that implies a deprivation of the 
essential means of support to lead a dignified and decorous life.” (p. 62, #142c) 
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• Economic, social and cultural rights have both an individual and a collective dimension. 
(p. 63, #147) 

• Concurring opinion by Judge Garcia-Ramirez: Civil and political rights “do not rank 
higher” than ESCR. “Strictly speaking, both categories are mutually complementary and, 
as a whole, constitute the ‘basic statute’ of the individual today. The State, committed to 
respecting civil and political rights, unconditionally and promptly, should make a greater 
effort to ensure the prompt and complete effectiveness of economic, social and cultural 
rights, using the available recourses and avoiding setbacks that would diminish this basic 
statute.”´” (p. 90). 

5. Court’s reasoning  
 
A. Article 21 right to property: 

• The pensioners acquired a right to property related to the patrimonial effects of the right 
to a pension, which is protected by Article 21 of the American Convention (p.48 #103). 
By arbitrarily reducing petitioners’ pensions, the State violated their right to property. (p. 
51, #121) 

 
B. Article 25 right to judicial protection. 

• State violated Art. 25 right to judicial protection Art. 25 guarantees the right to “prompt 
recourse” for violations of fundamental rights. (p. 59, #125). The state violated this 
provision of art. 25 by failing to execute judgments of the Supreme Court of Peru until 
almost 8 years after they had been delivered. (p. 61, #141) 
 

C. Article 26 progressive development: 
• The United Nations Committee on Economic, Social and Cultural Rights has ruled that 

“progressive development should be measured in function of the growing coverage of 
economic, social and cultural rights in general, and of the right to social security and to a 
pension in particular, of the entire population, bearing in mind the imperatives of social 
equity, and not in function of the circumstances of a limited group of pensioners, who do 
not necessarily represent the prevailing situation.” (p. 63, #147) Court determined that the 
pensioners here represent an isolated group and the impact of the pension regime change 
on them is not representative of the policy’s impact on the Peruvian population at large. 
(p. 64, #148) 

6. What evidence did the court use to substantiate its decision on issues related to resources? 
  
Documents regarding salaries of victims and others similarly situated, victim and witness statements, 
expert testimony (p. 13). Documentation regarding victims’ pension payments and those of similarly 
situated retirees informed court’s decision holding that petitioners did not represent the prevailing 
situation, and therefore regressive policy reducing pensions did not warrant consideration of article 26 
progressive development violation.  

7. Relevant national/international norms in which the decision was based.  
 

• American Convention, Articles 21 (right to property), 25 (right to judicial intervention), 
and 26 (progressive development of ECSR). 
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• Protocol of San Salvador, Art. 5 (on conditions under which laws restricting ESCR can 
be justified). 

• U.N. Doc. E/1991/23, United Nations Committee on Economic, Social and Cultural 
Rights, General Comment No. 3: The nature of States Parties obligations (paragraph 1 of 
article 2 of the Covenant), adopted at the Fifth Session, 1990, point 9. (on the 
adjudication of progressive development of ECSR)  

 

7. Cited Case Law	
 

• Cf. Las Palmeras case. Judgment of December 6, 2001. Series C No. 90, para. 58; Case 
of the Mayagna (Sumo) Awas Tingni Community, supra note 2, paras. 111-113; and the 
Constitutional Court case. Judgment of January 31, 2001. Series C No. 71, paras. 89, 90 
and 93. (on delayed execution of judgments). 

 


